Editor's note: Reconsideration denied by Qder of Qt. 19, 1999

B.DJ. CARLSIN
| BLA 98- 359 Decided July 16, 1999

Appeal froma decision of the Aaska Sate Gfice, Bureau of Land
Minagenent, denying reinstatenent of Native al |l otnent application F032686.

Afirned.
1 ANaska Native Alotnents

Wen a Native al |l otnent application has been rej ected as
amtter of lawand the applicant has not appeal ed t hat
determnation, a request for reinstatenent of that
applicationis properly rejected based on the doctrine
of admnistrative finality, unless its use woul d resul t
innanifest inustice or other conpel ling legal or

equi tabl e consi derati ons exi st.

APPEARMNES  Harold J. Qurran, Esg., Anchorage, A aska, for Appel lant;
Cxrlene Faithful, Esq., Gfice of the Rgional Solicitor, US Departnent of
the Interior, Anchorage, A aska, for the Bureau of Land Mwnagenent .

AN ON BY ADM N STRATI VE JUDE THRY

Bud J. Garlson (Garlson or Appellant), has appeal ed froma My 20,
1998, decision by the Aaska Sate Gfice, Bureau of Land Managenent (BLM,
denying reinstatenent of Native allotnent application 032686 for a
6.5-acre parcel, described as Lot 6, appurtenant to the 118. 64-acre
allotnent al ready approved for Appel | ant.

n June 18, 1964, B Mreceived a Native al |l ot nent application pursuant
to the Act of My 17, 1906, as anended, 43 US C 88 270-1 to 270-3 (1970)
listing Bud J. Garlson as the applicant. I/ Carlson's application was for
approxi natel y 117 acres of unsurveyed land |l ocated in secs. 33 and 34, T. 17
S, R 7W, Svard Mridian, Aaska. The application was unsigned by the
appli cant and bl ock 8a, asking fromwhat date the | and had been occupi ed by
applicant, was blank. O ctober 13, 1965, BLMrejected Appel lant's
application as being defective for the foregoi ng reasons, as

1/ The Aaska Native Allotnent Act was repeal ed by the A aska Native G ains
Sttlenent Act of 1971 (ANCSY), 43 USC 8§ 1617 (1994), wth a savi ngs
provision for applications pending on Dec. 18, 1971

149 | BLA 324



| BLA 98-359

vwell as being in partial conflict wth Rublic Land Qder No. (PLQ 1756 of
Novenber 17, 1958, 23 Fed. Reg. 9093 (Nov. 22, 1958), which established
BLMs admni strative site onthe land, and in partia conflict wth Trade
and Mnufacturing (T&V Ste application 030711 filed by Lloyd Davis. BM
advised inthe rejection letter that two parcel s were open for application
wthinthe lands applied for in 1964. Appellant did not tinely appeal the
rej ection.

h Novenber 15, 1965, Appel lant filed separate applications for the two
parcel s (10 acres and 20 acres) that B.Mhad i ndi cated were open to
application wthin the area sought in his 1964 application. H clained in
these two applications that his use of these | ands began i n June 1964 and
August 1964, respectively. On Noventer 18, 1965, B.Mreceived a letter from
Appel lant stating that he desired to anend "fil e Fai rbanks 032686" to
include all the lands included in his 1964 application, excluding the "l ands
described in Rublic Land Qder 1756, dated Novenber 17, 1958," a 6.5-acre
site clained by BBMfor admnistrative purposes. O June 28, 1967, the
Bureau of Indian AAfairs' (BAs) Realty Gficer submtted the affidavits of
Garlson and three other individuals to BLMon Appel lant' s behal f, each
claimng that Appellant began using the lands applied for in 1941. These
were submtted to rebut a conpeting claimto a portion of the lands applied
for by another clainant, and not in conjunction wth submssion of
Appel lant' s application forns. In his affidavit, Garlson stated: "I took
over the house that was abandon[ed] on the land and start[ed] in 1961."

h Mrch 13, 1968, Appellant filed an anended appl i cation describing
the lands included in the 1964 application, but specifically excluding the
PLO 1756 lands. Therein, he indicated in sections 4 and 8 of the
application that he resided on the | and begi nning on Noventer 1, 1961, and
that he used the land continuously fromJanuary 1, 1961, through Decentoer
31, 1965. He further stated in section 9 that he "used this land al | ny
life for hunting &traping (sic) and cut wood on it for wnter tine for
heat . "

Oh My 25, 1982, BLMissued a decision entitled "Native Al ot nent
Legislatively Approved as to Parcels Aand B Application Rgjected as to
Parcel G nfornance to Survey of Parcel Aand B Requested.” Inits
decision, B Mstated that Parcel A had been | egislatively approved effective
June 1, 1981, pursuant to the Alaska National Interest Lands (onservation
Act of Decenber 2, 1980 (ANLG), 94 Sat. 2371, and that:

Lot 6 of US Survey 5596 was also included in M. Garlson's
origina application. Howmever, this portion of his application
was rejected on Qetober 13, 1965, because the | ands were w t hdrawn
fromall forns of appropriation on Novener 17, 1958 by Rublic
Land O der 1756 as an admnistrative site. S nce no appeal was
filed, M. Garlson's application has al so been closed as to this
portion of his origina clam

Parcel A BLMstated, consisted of Lots 3, 4, 5 7, 8 and 9 of US Survey
5596. Lot 6, consisting of 6.5 acres and the subject of this appeal,
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was not included in Parcel A which was transferred to Appel | ant, because it
had been wthdrawn by PLO 1756 on Novenber 17, 1958, and Appel | ant had not
reapplied for this parcel in his subsequent application (PLO 1756 was
revoked on August 3, 1970. See 35 Fed. Reg. 12657 (August 8, 1970). Parcel
B Lot 10, consisting of 5 acres, was al so conveyed to Appel l ant and
represents that land clained by Herman tter as a T&Msite. Oh Decenter
16, 1988, BLMissued Appellant a certificate of allotnent for Parcels A
(113.64 acres) and B (5 acres). This did not include the land fornerly
wthdrawn for the admnistrative site.

 June 25, 1997, A aska Realty nsortium(ARD), contractor for B A
filed a request on Appel lant's behal f for reinstatenent of that portion of
Native allotnent application 032686, filed in 1964, which included the 6.5
acres wthin Lot 6. In her My 20, 1998, decision denying Appel lant's
request for reinstatenent, the Land Law Examner stated, in pertinent part:

In 1982, when BLMissued its decision regarding Parcel A it
did so on the assunption that each and every statenent on M.
Gxrlson's Native Allotnent application, as anended, and his A aska
Native Alotnent Bvi dence of Gecupancy formwere correct. M.
Garlson and ARCare now attenpting to create a disputed fact ual
issue by claining the statenents are untrue.

The doctrine of admnistrative finality holds that an
applicant's failure to appeal a decision rejecting his
application, even if the decision is erroneous, bars himfrom
questioning the correctness of the decision after the right to
appeal has expired. Were there is no showng that the decision
rejecting the application was unaut hori zed, where other interests
have i ntervened, and where there are no equitabl e consi derati ons
justifying reconsi deration of the question, a decision which has
renai ned unchal | enged by the applicant wll not be reopened.
Gabbs Exploration @., 67 1.0 160 (1960).

To be entitled to reinstatenent, the party seeki ng
rei nstatenent nust offer evidence that clearly denonstrates that
the original application contained a significant error. The
Secretary or those exercising his del egated authority nay review a
natter previously decided and correct or reverse an erroneous
deci sion. Reexamnation of a decision which has becone final is
avai | abl e only upon a show ng of conpelling legal or equitable
reasons. See Turner Brothers v. GAM]RE 102 IBLA 111, 121 (1988)
and Lloyd D Hayes, 108 I BLA 189, 192 (1989).

M. Garlson's application was rejected as a natter of |awand
when he refiled his application, as anended, he specifically
excluded the lands wthin FLO1756. Neither ARC[n]or the
appl i cant has provi ded BLMw th any conpel ling | egal or equitable
reasons to reinstate the application. 39 nce there were nunerous
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opportunities to correct the use and occupancy date, and
especially since M. Garlson has waited 33 years after he was
first notified that the application did not predate PLO 1756, the
reinstatenent request for Lot 6, US Survey No. 5596, excl udi ng
the George Parks Hghway, is hereby denied. See Fanklin Sl as,
117 1BLA 358 (1991), and Franklin Slas (n Judicial Renand), 129
|BLA 15 (1994).

(Decision at 3-4.)

Inhis Satenent of Reasons (SR for appeal, Appel lant clai ns he nade
an unknow ng wai ver of his due process right to denonstrate his qualifying
use and occupancy of Lot 6 before its Novenier 11, 1958, wthdrawal. (SR
at 7.) This occurred, Appellant alleges, because "he was never correctly
advised in BLMs 1965 and 1982 decisions or at any other tine that he had
the right to perfect his preference for lot 6 by denonstrating qualifying
use and occupancy prior to 11/17/58." 1d. Appellant clai ns a question of
fact does exist concerni ng when he began his use and occupancy of the
subject land, and he is entitled to have his application for Lot 6
reinstated and adjudicated to determne if his use and occupancy began prior
toits wthdranal. 1d.

Inits Answer, BLMasserts that Garlson's original application was
properly rejected as a natter of |aw because it was unsigned and i nconpl et e,
therefore, failing onits face to neet the regulatory requirenents for a
valid application. (Answer at 12.) Despite being advised of his right to
appeal the 1965 BLMdeci sion rejecting his application, and despite the
revocation of the wthdrawal of land represented in PLO 1756 i n August 1970,
he never reasserted his application for Lot 6 until 1997. B Mstates that
whi I e Appel lant now states he began using the land in 1941, when he was 8
years old, "inal his applications for Parcel A he cla ned actual use and
occupancy commenci ng in the 1960s." (Answer at 13.) FHnally, B.Mclains,
CGxrlson's clamthat he is entitled to a hearing on the i ssue of whether he
commenced use and occupancy of Lot 6 prior toits wthdrawal in 1958 is
wthout nerit because an applicant cannot create an issue of fact sinply by
contradicting his own previous statenents. (Answer at 14-15, citing Slas
v. Babbitt, 96 F 3d 355, 358 (9th Gr. 1996)).

In his Reply, Appellant argues that BBAs failure to advise himthat a
Native Alotnent Applicant has a preference for wthdrawn land if the
Native' s use and occupancy began before the wthdrawal, coupled wth BA's
i naccurat e advi ce that shoul d PLO 1756 be revoked, he woul d get Lot 6, |ed
Appel lant to anend his | egal description excluding the I and described in ALO
1756, and that this constituted a waiver of his rights which was "neither
knowng nor intelligent." (Reply at 6.)

Appel lant' s principal contention on appeal is that reinstatenent of his
application and an opportunity for a hearing are nandated by Pence v.
Keppe, 529 F 2d 135 (9th dr. 1976), because he clains that he conmenced
use and occupancy of the land in 1941 rather than 1961, and this rai ses an
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issue of fact. He argues that the doctrine of admnistrative finality is
not appl i cabl e because he has been deni ed due process. Garlson al so
contends that section 905(a) of ANLCA 43 USC 8§ 1634(a) (1994), conpel s
rei nstatenent of applications pending on Decenber 18, 1971, whi ch woul d have
been the case wth respect to the 6.5 acres but for the denial of due

pr ocess.

[1] B.Mcontends that the proper approach for the Board is to
determne whether the original reection of Appellant's application was
based on a question of lawor a question of fact. It argues, citing Hirs
of George Brown, 143 IBLA 221 (1998), and Administrative Judge Burski's
concurrence in WIliamDenoski, 143 IBLA 90, 95 (1998), that if the
rejection was as a natter of law the doctrine of admnistrative finality
applies wth the understanding that it wll not be a bar to reinstatenent if
its use would result in nanifest injustice or where other conpel ling | egal
or equitabl e considerations exist.

Examni ng BLM's deci sion rejecting Appel lant's original application for
a Native allotnent, it nust be concluded that the applicati on was rej ected
as anatter of law Regulations in effect at the tine the original
application was filed in 1964 provi ded:

Applications for allotnent nust be filed, intriplicate on a
formapproved by the Drector, properly and conpl etel y execut ed,
inthe land office which has jurisdiction over the lands. The
appl i cation nust be signed by the applicant but if heis unable to
wite his nane, his nark or thunt print nust be inpressed on the
appl i cation and wtnessed by two persons.

43 CER 82212.9-1(a) (1964). The application filed in 1964 was not
"signed by the applicant.” Thus, it failed onits face to neet the
regul atory requirenents for a valid application. As the court stated in
Slas v. Babbitt, supra at 358:

Requiring an oral hearing in those cases where the face of
the application shows that the applicant is not qualified woul d
pl ace an undue burden on the governnent's resources. * * * The
onstitution requires due process of law it does not require an
endl ess nuntoer of opportunities for one to assert his rights.

As Judge Burski explained in his concurring opinion in Denoski, 143
IBLA at 116, while the Board has applied admnistrative finality concepts in
the allotnent reinstatenent context in certain cases, in others we have
asserted that these considerations have no applicability inthis field.
Qearly, the better approach is to acknow edge the applicability of the
doctrine of admnistrative finality to the reinstatenent of allotnent
applications and to apply it in appropriate circunstances. Uhder that
doctrine, when a Native all otnent application has been rejected as a natter
of law and, as in this case, the applicant has not appeal ed t hat
determination, a request for reinstatenent of that applicationis properly
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rejected based on the doctrine of admnistrative finality, unless its use
would result in nanifest injustice or other conpelling legal or equitabl e
consi derations exi st.

Appel | ant asserts that he has been using a road crossing Lot 6 to
access his other lands. However, inits 1982 decision approving his
alotnent, BLMexpressly referenced its 1965 rejection of Lot 6. Appel | ant
did not appeal that decision. Appellant asserts that he attenpted "at
different tines to have BAhelp ne get this [and back. Nothing has ever
been done.” (SR Afidavit of Bud J. Garlson, dated June 17, 1997, at 1.)
Appel | ant al so contends that his use and occupancy of Lot 6 cormenced in
1941, at atine when he was 8 years ol d, even though he asserted use and
occupancy commenci ng in the 1960' s when he applied for all his ad acent
land. Appellant's failure to assert a claimto Lot 6 for over 15 years
followng the approval of his allotnent application and his bel at ed
assertion of use and occupancy dating from1941 do not create an i ssue of
fact nandating a hearing.

Inthis case, Garlson al so contends that AN LCA requires rei nst at enent
of his original 1964 application. Hwever, the only allotnent application
that could fall wthin the anbit of the ANCSA savi ngs provision by bei ng
pendi ng before the Departnent on Decenfer 18, 1971, was his anended 1968
application seeking | ands other than the land in question here. Accepting
each and every statenent in that application as true and accurate, his
application for the adjacent lands filed in 1968 did not aver use and
occupancy that woul d have been qualifying as to the 6.5 acres.

Appel lant has failed to denonstrate that denial of his request for
reinstatenent would result in nanifest injustice. In addition, there are no
conpel ling legal or equitabl e reasons for reinstating the application
rejected in 1965.

In the course of our reviewwe have al so considered the ot her
argunent s advanced by Appel lant. V& do not deema | engthy di scussi on of our
reasons for rejecting those argunents necessary or beneficial.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Buce R Hirris
Deputy (hief Administrative Judge
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